
IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

Atty Docket No.: 2401.146.US 

In re the Patent application of 

David C. Hacker et al Examiner: Unknown 

Serial No.: 10/754,493 Group Art Unit: 3736 

Filed: January 12, 2004 

For: Apparatus and Method for Intraoperative Neural Monitoring 

PETITION UNDER 37 C.F.R. §1 .47(a) 

MAIL STOP: PETITION 

Commissioner for Patents 

P.O. Box 1450 

Alexandria, VA 22313-1450 

Sir: 

By this Petition, it is respectfully requested that the Declaration for Utility or 
Design Patent Application (37 C.F.R. 1.63) filed in the U.S. Patent and Trademark 
Office concurrently with the subject patent application on January 12, 2004 be^aecepted 
as having been signed by all the available joint inventors on behalf of the non-signing 
legal representative of the deceased joint inventor. 

The basis for this Petition is 35 U.S.C. §116, 2 nd paragraph, 37 C.F.R. § 1.47(a) 
and MPEP § 409.03(a) and (c). 

Copies of the following documents are submitted herewith in support of this § 
Petition: 

Exhibit A - Consulting Agreement of August 1 , 2000; 
Exhibit B - Lionel Rupp Consulting Agreement Work Order Addendum No.1; 
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Exhibit C - Extension of Consulting Agreement letter dated August 1 , 2001 ; 

Exhibit D - Oxford (Rupp) Consulting Agreement Work Order Addendum No. 2; 

Exhibit E - Contractor Agreement of September 4, 2001 ; 

Exhibit F - Official Filing Receipt for Provisional Patent Application Serial No. 
60/441,471; 

Exhibit G - Letter to Jaime A. Frias, Medtronic Xomed, Inc., from Robert H. 
Epstein, Epstein & Gerken, dated December 12, 2003; 

Exhibit H - Letter to Katherine M. Rupp from Eileen F. Horowitz, Medtronic 
Xomed, Inc., dated December 19, 2003; 

Exhibit I - Certified mail receipts for Exhibit H; 

Exhibit J - Declaration for Utility or Design Patent Application (37 C.F.R. §1 .63) 
as filed in the U.S. Patent and Trademark Office on January 12, 2004; 

Exhibit K - Assignment as filed in the U.S. Patent and Trademark Office on 
January 12, 2004; 

Exhibit L - Emails of March 12, 2004, April 14, 2004 and May 1 1, 2004 from 
Eileen F. Horowitz, Medtronic Xomed, Inc., to Laurie Cerroni, of Fischbein, Badillo, 
Wagner, Harding; 

Exhibit M - Letter to Laurie Cerroni, of Fischbein, Badillo, Wagner, Harding, from 
Eileen F. Horowitz, Medtronic Xomed, Inc., dated May 13, 2004; 

Exhibit N - Certified mail receipts for Exhibit M; 

Exhibit O - Letter to Eileen F. Horowitz, Medtronic Xomed, Inc., from Donald J. 
Farinacci, of Fischbein, Badillo, Wagner, Harding, dated June 28, 2004; 

Exhibit P - Letter to Donald Farinacci, of Fischbein, Badillo, Wagner, Harding, 
from Trevor D. Arnold, Medtronic Sofamor Danek, Inc., dated July 7, 2004; and 

Exhibit Q - Letter to Trevor D. Arnold, Medtronic Sofamor Danek, Inc., from 
Donald J. Farinacci, of Fischbein, Badillo, Wagner, Harding, dated July 27, 2004. 

A showing of facts in support of this Petition is set forth below with reference to 

the above-listed documents. The facts presented are based on the undersigned 

attorney's personal knowledge as attorney of record in the subject application. 

As demonstrated by the Consulting Agreement (Exhibit A), Medtronic Xomed 
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Surgical Products, Inc. entered into an agreement with Centennial Associates on 
August 1 , 2000 by which Centennial Associates would provide consulting services to 
Medtronic Xomed Surgical Products, Inc. Notably, the Consulting Agreement 
contractually binds Centennial Associates "for itself and its affiliated persons and 
entities (collectively "Consultant")". As stated in the first paragraph of the Consulting 
Agreement, Centennial Associates is a division of Oxford Global Resources, Inc., and 
the term "Consultant" as used in the Consultant Agreement must be construed to 
encompass Oxford Global Resources, Inc. due to it being an affiliated entity of 
Centennial Associates. In addition, the essence of the Consulting Agreement is for 
Centennial Associates to provide consulting services to Medtronic Xomed Surgical 
Products, Inc., and the individuals assigned by Centennial Associates/Oxford Global 
Resources, Inc. to provide the actual consulting services to Medtronic Xomed Surgical 
Products, Inc., must reasonably be considered "affiliated persons" of Centennial 
Associates bound as "Consultant" to those terms of the Consulting Agreement required 
to be performed by the individuals providing the actual consulting services. 

Lionel Rupp, an employee of Oxford Global Resources, Inc. was assigned to 
provide consulting services to Medtronic Xomed Surgical Products, Inc. under the 
Consulting Agreement as evidenced by the Lionel Rupp Consulting Agreement Work 
Order Addendum No. 1 (Exhibit B) incorporated by reference into the Consulting 
Agreement. As explained above, Lionel Rupp must reasonably be considered an 
"affiliated person" of Centennial Associates bound as "Consultant" under the Consulting 
Agreement and, in particular, must be considered contractually bound under section 
6.(d) of the Consulting Agreement relating to the actions required to be performed by 
individual consultants to secure the intellectual property rights of Medtronic Xomed 
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Surgical Products, Inc. in technology developed under the Consulting Agreement. 
Specifically, section 6.(d) of the Consulting Agreement requires "Consultant" to "execute 
and deliver without further compensation any power of attorney, assignment, 
application, whether original, continuation, divisional or reissue, or other papers which 
may be necessary or desirable fully to secure to Medtronic Xomed the inventions ... 
described in said applications and all patent rights therein". Since a patent application 
in the U.S. must be executed by the inventor, the contractual duty imposed by section 
6.(d) requiring that "Consultant" "execute ... any ... application" must necessarily bind 
Lionel Rupp to execute any patent application for Medtronic Xomed Surgical Products, 
Inc. concerning any inventive contributions made by Lionel Rupp to technology 
developed for Medtronic Xomed Surgical Products, Inc. under the Consulting 
Agreement. 

The term of the Consulting Agreement was extended by mutual agreement of 
the parties in an Extension of Consulting Agreement letter (Exhibit C) dated August 1 , 
2001. The extension letter acknowledges the change in name of Medtronic Xomed 
Surgical Products, Inc. to Medtronic Xomed, Inc. (hereinafter referred to as Medtronic) 
and incorporates by reference into the Consulting Agreement the Oxford (Rupp) 
Consulting Agreement Work Order Addendum No. 2 (Exhibit D). 

While providing consulting services to Medtronic under the Consulting 
Agreement, Lionel Rupp was offered a full-time position by Medtronic as a contract 
employee. The Contractor Agreement (Exhibit E) between Lionel Rupp and Oxford 
Global Resources, Inc. dated September 4, 2001 and signed by the parties on 
September 14, 2001 establishes that Lionel Rupp was designated to work as an 
engineer for Medtronic on a full-time basis at its Jacksonville facility beginning 
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September 1 1 , 2001 . The Contractor Agreement calls for Lionel Rupp to report to 
David Hacker at Medtronic, David Hacker being one of the joint inventors named in the 
subject non-provisional patent application and in the provisional patent application on 
which it is based. The Contractor Agreement specifically defines Lionel Rupp's 
obligations to Medtronic (referred to as "Client" in the Contractor Agreement) with 
respect to work performed by Lionel Rupp (referred to as "Contractor" in the Contractor 
Agreement) for Medtronic. Notably, section 12. of the Contractor Agreement specifies: 

a. "Client shall have sole ownership as works made-for-hire of all inventions, 
materials and ideas embodied therein resulting from the services of Contractor"; 

b. "Contractor agrees to sign appropriate agreements with ... Client(s) 
consistent with the intent of this paragraph"; and 

c. "Contractor will be personally and individually liable for any violation of this 
paragraph". 

The parties mutually continued to perform pursuant to the terms and conditions 
of the Consulting Agreement and the Contractor Agreement until Lionel Rupp left 
Medtronic shortly before his death in the early part of 2003. 

On January 22, 2003, Provisional Patent Application Serial No. 60/441,471 was 
filed in the U.S. Patent and Trademark Office naming David C. Hacker, Stanley A. 
Skinner, Ensor E. Transfeldt, Lionel Rupp and Peter P. Sterrantino as inventors, as 
evidenced by the Official Filing Receipt (Exhibit F) for the provisional patent application. 

After the provisional patent application was filed, Lionel Rupp was killed in a 
motorcycle accident. Prior to his death, Lionel Rupp and several of his acquaintances 
from Medtronic were members of a motorcycle club, and information concerning the 
name and whereabouts of his daughter, Katherine Rupp, and the circumstances of his 
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death came to the attention of Medtronic through one or more members of the 
motorcycle club who became aware of the accident. It is believed that Curtis D. 
Kinghorn, former Senior Patent Counsel of Medtronic, established initial contact with 
Katherine Rupp by telephone following Lionel Rupp's death and that, from this contact, 
it was learned that Katherine Rupp was to be appointed executor of Lionel Rupp's 
estate. Documentation relating to Medtronic's initial contact with Katherine Rupp is 
unavailable because Curtis D. Kinghorn has since resigned from the company. 

By letter (Exhibit G) dated December 12, 2003, the subject non-provisional 
patent application prepared by the law firm of Epstein & Gerken and claiming priority 
from Provisional Patent Application Serial No. 60/441 ,471 was sent to Medtronic along 
with a Declaration and an Assignment for execution by the available joint inventors and 
by the legal representative of the deceased joint inventor, Lionel Rupp. 

Based on information available to Medtronic, the Declaration was completed so 
far as possible to include the residence and mailing addresses and citizenship for the 
available joint inventors and for Katherine Rupp, the legal representative of the 
deceased joint inventor, with any missing information to be filled in on the Declaration 
by the appropriate individuals during execution. In the case of Katherine Rupp, her 
citizenship was not known, and the citizenship box for Katherine Rupp was left blank on 
the Declaration for her to fill in during execution. 

In order to arrange for execution of the Declaration and Assignment by Katherine 
Rupp as legal representative for Lionel Rupp, Medtronic attempted to contact Katherine 
Rupp by telephone but found the phone number to have been disconnected as noted 
in the letter (Exhibit H) of December 19, 2003 to Katherine Rupp from Eileen F. 
Horowitz, Senior Paralegal for Medtronic. This letter, which was sent to Katherine Rupp 
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via certified mail with return receipt requested (Exhibit I), followed the unsuccessful 
attempt to reach Katherine Rupp by telephone and in it Eileen Horowitz asked 
Katherine Rupp to telephone her to discuss the filing of the non-provisional patent 
application naming her father Lionel Rupp as a joint inventor. 

In the meantime, the Declaration and Assignment were forwarded to the 
available joint inventors and were executed by Ensor E. Transfeldt and Peter P. 
Sterrantino on December 29, 2003, by David C. Hacker on December 30, 2003 and by 
Stanley A. Skinner on January 5, 2004. The Declaration (Exhibit J) and Assignment 
(Exhibit K) thusly executed by all the available joint inventors was filed in the U.S. 
Patent and Trademark Office on January 12, 2004 concurrently with the subject non- 
provisional patent application, which was assigned Serial No. 10/754,493. 

Eventually Katherine Rupp responded to the letter from Medtronic by telephoning 
Eileen Horowitz and instructing Eileen Horowitz to forward any documents requiring her 
signature on behalf of Lionel Rupp to Laurie Cerroni of Fishbein, Badillo, Wagner, 
Harding, the law firm representing the estate of Lionel Rupp. Ms. Horowitz spoke with 
Ms. Cerroni by telephone and emailed heron March 12, 2004 (Exhibit L), attaching the 
documents establishing the obligation on Lionel Rupp and, therefore, on his legal 
representative, to execute the application papers for the subject non-provisional patent 
application. Having failed to receive a response to her email of March 12, 2004, Ms. 
Horowitz attempt to secure a response from Laurie Cerroni in an email dated April 14, 
2004 (Exhibit L) and again in an email of May 1 1 , 2004 (Exhibit L). 

A Notice to File Missing Parts of Non-Provisional Application was issued by the 
U.S. Patent and Trademark Office on April 14, 2004 in connection with the subject non- 
provisional patent application Serial No. 10/754,493. By this notice, a Declaration 
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executed by Katherine Rupp and identifying her citizenship was required to be 
submitted in order to avoid abandonment of the application. 

On May 13, 2004, still having not received a response from Laurie Cerroni, 
Eileen Horowitz proceeded to send the Declaration and Assignment previously 
executed by the available joint inventors to Laurie Cerroni for execution by Katherine 
Rupp as evidenced by the letter (Exhibit M) of May 13, 2004 sent to Ms. Cerroni by 
certified mail return receipt requested (Exhibit N). In response, Ms. Horowitz received a 
letter (Exhibit O) dated June 28, 2004 from Donald J. Farinacci, a partner with Fishbein, 
Badillo, Wagner, Harding, requesting additional information. Mr. Farinacci's request for 
additional information was addressed and responded to by Trevor D. Arnold, Senior 
Patent Counsel for Medtronic, in a letter (Exhibit P) to Mr. Farinacci dated July 7, 2004. 
Mr. Arnold's letter explains the contractual and common law duties imposed on Lionel 
Rupp, and in view of his death on his legal representative, to fully execute the 
Declaration and Assignment for the subject patent application. In a letter (Exhibit Q) 
dated July 27, 2004 from Donald Farinacci to Trevor D. Arnold, Mr. Farinacci stated the 
position that the estate of Lionel Rupp will not "execute and deliver an assignment or 
any other documents". 

From the above, it is seen that Lionel Rupp had a contractual duty to execute the 
Declaration and Assignment for the subject patent application by virtue of the 
Consulting Agreement and the Contractor Agreement, which express the plain intention 
of the parties that Medtronic retain ownership of any and all inventions resulting from 
services provided by Lionel Rupp for Medtronic. In addition, at the very least, Lionel 
Rupp had a common law duty to execute the Declaration and Assignment in view of 
Medtronic's common law property right to any inventions resulting from his work for 
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Medtronic as works made-for-hire. In view of Lionel Rupp's death, his legal 
representative, Katherine Rupp, is legally bound to execute the application papers for 
the subject patent application. 

It is further seen from the above, that numerous attempts were made by 
Medtronic to obtain Katherine Rupp's execution of the Declaration and Assignment and 
that the Declaration and Assignment executed by all of the available joint inventors 
were in fact sent to and received by the law firm representing the estate of Lionel Rupp. 
The facts show that the estate of Lionel Rupp, through the law firm representing it, has 
refused to execute the Declaration and Assignment. 

37 C.F.R. §1 .47(a) and 35 U.S.C. §1 1 6 allow an application for patent to be filed 
by all the available joint inventors on behalf of themselves and a joint inventor who 
refuses to join in the application. As stated in the MPEP §409.03(c), 37 C.F.R. §1 .47 
applies to the situation where a known legal representative of a deceased joint inventor 
refuses to make application. The Declaration which was filed concurrently with the 
subject patent application was signed by all the available joint inventors with the 
signature block of the non-signing legal representative of the deceased joint inventor 
left blank and should be treated as having been signed by all the available joint 
inventors on behalf of the non-signing legal representative of the deceased joint 
inventor pursuant to MPEP §409.03(a)(A). Proof that the non-signing legal 
representative of the deceased joint inventor refuses to execute the application papers 
has been provided as required by MPEP §409.03(a)(B). The last known address of the 
non-signing legal representative of the deceased joint inventor is stated in the 
Declaration as required by MPEP §409.03(a)(C). As explained above, the citizenship 
for Katherine Rupp was not known and therefore not provided in the Declaration filed 
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for the subject patent application, and this defect cannot be corrected in view of 
Katherine Rupp's refusal to execute the Declaration and provide her citizenship during 
execution. 

In light of the foregoing, it is respectfully requested that this Petition be granted 
and that the Declaration filed in the U.S. Patent and Trademark Office concurrently with 
the subject non-provisional patent application Serial No. 10/754,493 be accepted 
pursuant to 37 C.F.R. § 1 .47(a) and 35 U.S.C. §1 16. It is hereby further requested that 
the Notice to File Missing Parts of Non-Provisional Application be withdrawn and that 
the application be considered as having no parts missing. Since a late-filed Declaration 
is not being submitted, the late Declaration surcharge set forth in the Notice to File 
Missing Parts of Non-Provisional Application does not apply. This Petition is being 
submitted with the required petition fee and a request for a four-month extension of time 
within which to respond to the Notice to File Missing Parts of Non-Provisional 
Application. Both fees are being paid herewith via USPTO Credit Card Form PTO- 
2038. 

Early, favorable action on this Petition is courteously solicited. 

Respectfully submitted, 




Karen M. Gerken 
Registration No. 31,161 



EPSTEIN & GERKEN 

1901 Research Boulevard, Suite 340 

Rockville, Maryland 20850 

(301)610-7634 
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EPSTEIN & GERKEN 
1901 Research Boulevard 
Suite 340 
Rockville, Maryland 20850-3164 
(301)610-7634 



Atty Docket No.: 2401.146.US 



In re the PATENT application of 



David C. Hacker et al 



Examiner: Unknown 



Serial No.: 10/754,493 



Group Art Unit: 3736 



Filed: January 12, 2004 

For: Apparatus and Method for Intraoperative Neural Monitoring 

MAIL STOP: PATENT APPLICATION 

Commissioner for Patents 

P.O. Box 1450 

Alexandria, VA 22313-1450 

Sir: 

Transmitted herewith are the following documents for filing in the subject patent 
application: 

Petition Under 37 C.F.R. §1. 47(a) including Exhibits A-Q; 

USPTO Credit Card Payment Form (PTO-2038) in the amount of $130.00; 

Petition for Extension of Time; and 

USPTP Credit Card Payment Form (PTO-2038) in the amount of $1530.00. 



Respectfully submitted, 




Karen M. Gerken 
Registration No. 31,161 



Hand-Delivered: 4 W 




Medtronic Xomed 

6743 Southpoint Dr. N. 
Jacksonville, Florida 32216-0980 



XOMED tel 904.296-9600 



CONSULTING AGREEMENT 



THIS AGREEMENT is made and entered into as of August 1, 2000 ("Effective Date") by 
and between Medtronic Xomed Surgical Products, Inc. a Delaware corporation with offices at 
6743 Southpoint Drive North, Jacksonville, Florida 32216, for itself and its affiliated entities 
("Medtronic Xomed"), and Centennial Associates, a division of Oxford Global Resources, Inc. 
with an office located at 4 Centennial Drive, Peabody, MA 01960, for itself and its Affiliated 
persons and entities (collectively "Consultant"). 

WITNESSETH: 

WHEREAS, Medtronic Xomed desires to obtain, and Consultant agrees to provide, services 
as detailed herein. 

THEREFORE, for good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged, the parties hereto agree as follows: 

1. Nature of Services . Consultant will provide Medtronic Xomed with consulting 
services ("Services") as described in, and in accordance with, Work Order Addendum(s) attached to 
this Agreement (or otherwise later added by written agreement of the parties), and made part of this 
Agreement. Each Work Order Addendum shall contain specifications regarding Services and items 
to be prepared and delivered by Consultant in connection therewith and such other provisions as 
Medtronic Xomed may require. 

2. Fees and Payment . 

(a) Fees . For satisfactory and timely delivery of Services, Medtronic Xomed 
agrees to pay Consultant the sum(s) to be described in the applicable Work Order Addendum(s) 
made part of this Agreement as provided herein. 

(b) Assignment Consideration . In consideration for the assignment of any 
intellectual property rights by Consultant to Medtronic Xomed, Medtronic Xomed agrees to pay 
Consultant the sum of ten dollars ($10.00). Said fee is independent of and in addition to any other 
fees and/or payments specified in this Section 2. 

(c) Invoices , Consultant shall invoice Medtronic Xomed weekly for Services 
provided to Medtronic Xomed during the preceding week. Invoices will be rendered based on time 
slips that Consultant provides to its Employees and that must be signed by a Medtronic Xomed 
representative who has the authority to approve the time slip. The signing of the time slip by 
Medtronic Xomed confirms that Consultant has worked the hours reported. 
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(d) Payment . Undisputed invoices shall be due and payable by Medtronic 
Xomed thirty (30) days after the date of each such invoice. 

3. Term . 

(a) Duration of Term . This Agreement shall commence as of the Effective Date 
and terminate on July 3 1 , 200 1 . 

(c) Termination of Agreement . This Agreement and/or any Work Order- 
Addendum(s) may be terminated by Medtronic Xomed or Consultant with thirty (30) days written 
notification. If the work performed does not meet the standards required by Medtronic Xomed 
("Performance Standards"), the thirty (30) days notification will be waived. Medtronic Xomed has 
the right to determine Performance Standards in its sole discretion. 

4. Independent Contractor . Consultant and its employees and contractors shall be 
deemed to be independent contractors in the performance of Services and shall not be considered 
agents, employees, joint venturers or partners of Medtronic Xomed. Neither Consultant nor any of 
its representatives shall have the power or right to bind Medtronic Xomed by any representation, act 
or omission. 

5. Conversion . Assignments are made with the understanding that Medtronic Xomed 
will not employ or otherwise utilize directly or indirectly Consultant's assigned personnel 
("Employee") until said Employee's current assignment to Medtronic Xomed 's premises exceeds 
1,000 hours. Medtronic Xomed understands that Consultant's Employee is a unique and valuable 
asset of Consultant. Should Medtronic Xomed find it advisable or desirable to transfer the 
Employee to its payroll prior to the completion of the 1,000 hour minimum assignment, Medtronic 
Xomed hereby agrees to pay Consultant twenty percent (20%) of the Employee's billable volume 
based upon forty (40) hour work weeks. This percentage will be reduced by six and one third 
percent (6.335%) for each 333.5 hours the Employee has worked for Consultant at Medtronic 
Xomed, Based on this calculation, Medtronic Xomed would not owe and Consultant would not be 
due any payment if any assigned personnel were hired by Medtronic Xomed once the 1,000 hours 
have been exhausted. 

6. Ownership of Works of Authorship and Invention . 

(a) All items developed or prepared for Medtronic Xomed by Consultant hereunder 
(whether or not completed) together with all modifications, revisions, changes, copies, partial 
copies, translations, compilations, partial copies with modifications and derivative works, all 
intangibles associated therewith including, without limitation, trademarks, trade names, copyrights, 
patents, and records (whether written or electronically kept), and all work performed hereunder, 
including but not limited to the development, modification or enhancement of design concepts and 
all other documentation developed for or relating to the item and all documents, data and other 
information of any kind, including information incorporating, based upon, or derived from the 
foregoing, including reports and notes prepared by Consultant and its employees and agents 
("Materials"), constitute confidential information and are, shall be and shall remain the property of 
Medtronic Xomed and may not be used by Consultant or its employees or agents for any purpose 
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except for the benefit of Medtronic Xomed. Neither Consultant nor its employees or agents shall 
sell, transfer, publish, disclose, display, license or otherwise make available to others any part of 
such Materials or copies thereof, and Consultant and its employees and agents shall treat same as 
confidential information of Medtronic Xomed. 

(b) All applicable rights to patents, copyrights, trademarks, trade secrets and all other 
property rights in the Materials are, shall be and shall remain in Medtronic Xomed, and neither 
Consultant nor its employees or agents shall have any property interest in the Materials. Consultant 
acknowledges that all "works of authorship" (as defined in 17 U.S.C. sec. 102) produced as a result 
of Services performed for Medtronic Xomed hereunder shall meet the definition of "works made for 
hire" (as defined in 17 U.S.C. sec. 101) and Medtronic Xomed shall be considered the author and 
owner of such works under 17 U.S.C. sec. 201(b). In the event that any of the Materials do not meet 
the definition of "works made for hire," then Consultant shall be deemed to have hereby assigned 
and transferred to Medtronic Xomed, for good and valuable consideration, all of its copyrights in 
and to such Materials. The rights assigned herein include, but are not limited to, the right to 
reproduce said Materials, the right to distribute copies of said Materials, and all other rights accruing 
to Consultant under the provisions of 1 7 U.S.C. sec. 106. 

(c) Medtronic Xomed has the right to register all copyrights in Materials acquired from 
Consultant hereunder in Medtronic Xomed's own name and shall have the exclusive right to dispose 
of such Materials in any way Medtronic Xomed deems appropriate. Consultant waives its right in 
every country of the world to bring any action against Medtronic Xomed which relates to copyright, 
author's rights, moral rights or any equivalent theory, in these acquired works. Consultant shall retain 
no right in such works whatsoever. 

(d) Consultant agrees to assist Medtronic Xomed in identifying inventions and filing 
applications for Letters Patent, if any, which cover any technology developed under this Agreement. 
Consultant further agrees to promptly, upon request of Medtronic Xomed, communicate any facts 
known respecting said applications and the inventions set forth therein, and execute and deliver 
without further compensation any power of attorney, assignment, application, whether original, 
continuation, divisional or reissue, or other papers which may be necessary or desirable fully to 
secure to Medtronic Xomed the inventions and any of them described in said applications and all 
patent rights therein, in the United States and in any foreign country, and to cooperate and assist in 
the prosecution of interference proceedings involving said inventions and in the adjudication and re- 
examination of said Letters Patent, provided the reasonable expense which may be incurred by 
Consultant in lending such cooperation and assistance is paid by Medtronic Xomed. 

(e) Without limiting any of the foregoing, Consultant agrees to give Medtronic Xomed 
and any person designated by Medtronic Xomed reasonable assistance required to perfect the rights 
defined in this Section 5. Unless otherwise requested by Medtronic Xomed, upon the completion of 
Services to be performed hereunder, or upon the earlier termination of this Agreement for any 
reason, Consultant shall immediately turn over to Medtronic Xomed all Materials developed 
pursuant hereto and no copies thereof shall be retained by Consultant or its employees without the 
prior written consent of Medtronic Xomed. A certificate evidencing compliance with this provision 
shall, if requested by Medtronic Xomed, accompany such Materials. All items developed pursuant 
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to this Agreement shall bear Medtronic Xomed's copyright and trade secret notices in the form 
required by Medtronic Xomed. 

7. Indemnification and Insurance . 

(a) Consultant hereby agrees to indemnify and hold harmless Medtronic Xomed or any 
of its affiliates and their respective directors, officers, employees, agents, representatives or 
subcontractors, from any and all losses, liabilities, damages, injuries, causes of action, claims, 
demands and expenses, whether based upon tort, breach of contract, proprietary right infringement, 
failure to pay taxes of any kind, failure to obtain worker's compensation insurance or otherwise] 
including the payment of reasonable attorney's fees and legal expenses, arising from or on account 
of any intentional or negligent act or omission of Consultant during the performance of Services 
herein provided. 

(b) Consultant agrees to defend at its own cost and expense any claim or cause of action 
against Medtronic Xomed or any of its affiliates and their respective directors, officers, employees, 
agents, representatives or subcontractors, and to indemnify and hold harmless Medtronic Xomed and 
such persons from any and all losses, liabilities, damages, injuries, demands and expenses associated 
with the actual or alleged infringement of any patent, copyright or other property right based on any 
Services or Materials furnished to Medtronic Xomed by Consultant pursuant to the terms of this 
Agreement or the use thereof by Medtronic Xomed. If Medtronic Xomed's use of any Materials is 
enjoined by any court, Consultant will obtain, at no expense to Medtronic Xomed, the right to 
continue to use such Materials or provide a substitute functionally equivalent to the Materials. If 
Consultant is unable to comply with the foregoing options, Medtronic Xomed shall receive a full 
refund of all amounts paid to Consultant for the Materials upon return of the Materials to Consultant 

(c) Consultant shall maintain throughout the term of this Agreement all necessary 
insurance against injuries or damage to any person or property which are the result of the fault or 
negligence of Consultant and shall provide proof of such insurance to Medtronic Xomed upon its 
request. 

8 - Limitation of Liability . Each party's liability arising our of this Agreement shall be 
limited to the other party's direct damages and shall not exceed the fee(s) paid to Consultant by 
Medtronic Xomed for the services rendered hereunder. In no event shall either party be liable for 
punitive damages, loss of profit, goodwill or other special consequential damages suffered by the 
other party under this Agreement whether in contract or in tort, even if advised of the possibility of 
such damages. 

9. Confidentiality . 

(a) Consultant acknowledges and agrees that this Agreement creates a privileged and 
confidential relationship between Medtronic Xomed and Consultant and that information and 
materials concerning Medtronic Xomed's business affairs, business strategies, pricing, costs, 
employee compensation, marketing plans, developmental plans, customers, vendors, finances! 
properties, methods of operations, technology, procedures, computer programs and documentation! 
inventions, developments, trade secrets, and other such information, whether written or oral, is 
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confidential in nature. All such information is hereinafter collectively referred to as "Confidential 
Information." Neither Consultant nor his employees or agents shall use, directly or indirectly, for 
their own benefit or the benefit of others, both during the term of this Agreement and subsequent to 
its termination, any Confidential Information that may be acquired or developed in connection with 
or as a result of the performance of this Agreement. 

(b) Consultant hereby acknowledges that all of the Confidential Information is and shall 
continue to be the exclusive property of Medtronic Xomed, whether or not prepared in whole or in 
part by Consultant and whether or not disclosed to or entrusted to the custody of Consultant. 
Consultant further hereby acknowledges that all Confidential Information has been disclosed to 
Consultant solely pursuant to his relationship with Medtronic Xomed under this Agreement and 
solely for the purpose of assisting him in performing under this Agreement. 

(c) Consultant hereby agrees that neither it nor its employees or agents shall, either 
during the term of this Agreement or at any time thereafter, disclose any Confidential Information, 
in whole or in part, to any person or entity, for any reason or purpose whatsoever, unless Medtronic 
Xomed shall have given its written consent to such disclosure. Consultant further agrees that it and 
its employees and agents shall: (i) exercise reasonable care to prevent dissemination of Confidential 
Information to third persons; (ii) not make copies of documents, including, without limitation, 
drawings, notebooks, reports, and video or audio recordings, which embody any Confidential 
Information unless necessary for Consultant performing under this Agreement; and (iii) not disclose 
or use Confidential Information in any way that might injure or jeopardize the operations of 
Medtronic Xomed or any of its clients. 

(d) Consultant acknowledges that disclosure of any Confidential Information by 
Consultant or its employees or agents or an actual or threatened breach by Consultant or its 
employees or agents of the provisions of this Section will give rise to irreparable injury to Medtronic 
Xomed, its subsidiaries and/or affiliated companies or the owner of such information, inadequately 
compensable in damages. Accordingly, Medtronic Xomed or such other party shall be entitled to 
injunctive relief restraining Consultant or its employees or agents from the breach or threatened 
breach of the foregoing undertakings. Nothing herein shall be construed as prohibiting Medtronic 
Xomed or any of its subsidiaries or affiliates from pursuing any other remedies available to any of 
them for such breach or threatened breach, including the recovery of damages from Consultant. 

(e) Consultant acknowledges and agrees that the covenants contained herein are 
necessary for the protection of legitimate business interests of Medtronic Xomed, its subsidiaries 
and/or affiliated companies and are reasonable in scope and content. 

10. Representations and Warranties of Consultant . Consultant represents and warrants to 
Medtronic Xomed that: 

(a) Consultant and its employees and agents have all necessary rights, authorizations or 
licenses to perform their obligations hereunder. This Agreement represents the valid and legally 
binding obligation of Consultant. 
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(b) Each of Consultant and its employees and agents assigned to perform Services 
hereunder will perform in a competent and professional manner in accordance with this Agreement 
and industry standards. 

(c) Medtronic Xomed shall receive free, good and clear title to all items developed 
under this Agreement 

(d) Each item developed under this Agreement shall be free from defects in material and 
workmanship and conform to the Performance Standards and any specifications set forth in a Work 
Order Addendum. 

(e) There are no actions, suits, or proceedings instituted or pending or threatened against 
Consultant, or obligations or liabilities of Consultant, that might have a material adverse effect on 
Consultant's ability to perform its obligations hereunder. 

(f) Each of Consultant and its employees and agents assigned to perform Services 
hereunder shall perform such services in good faith and shall not knowingly or negligently provide 
Services or Materials that infringe any patent, trademark, copyright, or other intellectual property 
rights of any third party. 

11. Representations and Warranties of Both Parties . Medtronic Xomed represents and 
warrants to Consultant that: 

(a) It is a corporation duly organized, validly existing and in good standing under the 
laws of the jurisdiction of its incorporation, and in all jurisdictions where it does business, and has 
all requisite corporate power and authority to execute, deliver and perform the terms of this 
Agreement. 

(b) The execution, delivery and performance of the obligations of this Agreement have 
been validly authorized by all necessary corporate action, and this Agreement represents its valid 
and legally binding obligation. 

12. Assignment . The parties recognize that Consultant has unique and particular skills 
and that Medtronic Xomed has chosen Consultant to perform Services enumerated in this 
Agreement and the Work Order Addendum(s) on the basis of those skills. Thus, Consultants 
obligations under this Agreement are not assignable, in whole or in part, without the prior written 
consent of Medtronic Xomed. 

1 3 . Publicity . Consultant shall not use the name or symbol of Medtronic Xomed without 
securing Medtronic Xomed ! s prior written consent. 

14. Notice . All notices and other communications hereunder will be in writing and 
validly given if delivered by hand, facsimile transmission, expedited delivery service or United 
States mail, registered or certified, return receipt requested, and addressed to the respective 
addresses as set forth below, or such other address as may be designated pursuant hereto, and 
effective upon posting: 
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If to Medtronic Xomed: 

Medtronic Xomed Surgical Products, Inc. 
6743 Southpoint Drive North 
Jacksonville, Florida 32216 
Attention: Jaime A. Frias, Esq. 
Telephone: (904)296-9600 
Facsimile: (904)281-2779 

If to Consultant: 

Centennial Associates, a division of Oxford Global Resources, Inc. 

4 Centennial Drive 

Peabody,MA 01960 

Attention: Joseph Pritzky, Esq. 

Telephone: (888) 842-3225, ext. 11 

Facsimile: 

15. Survival . The provisions of this Agreement intended to survive the performance 
thereof by either party or both parties hereto shall so survive the termination of this Agreement. 

16. Severability . In the event any provision of this Agreement is deemed invalid, the 
remaining provisions shall remain in full force and effect. 

17. Miscellaneous . 

(a) This Agreement shall be governed by the laws of the State of Florida, without regard 
to any rules of conflict or choice of laws. The parties (i) agree that any legal proceeding arising out 
of this Agreement shall be brought in the United States District Court for the Middle District of 
Florida, and (ii) waive any objection to the laying of venue of any such proceeding in such court. 
The prevailing party will be entitled to costs and reasonable attorneys' fees. 

(b) The section headings in this Agreement are for reference only and do not modify or 
restrict any of the provisions hereof. 

(c) This Agreement shall not be valid until signed and accepted by both parties. The 
parties agree that this Agreement may only be amended in writing by the parties. 

(d) This Agreement (including any Work Order Addendum(s) and any other 
attachment(s) hereto) constitutes the entire agreement between the parties relating to the subject 
matter hereof and supersedes all prior understandings, negotiations and discussions, written or oral, 
of the parties relating to the transactions contemplated hereby. 

(e) The failure by either party to enforce, or the written waiver of, any term or condition 
of this Agreement or the acceptance of any payment hereunder shall not be deemed a waiver of 
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further enforcement of that or any other term or condition. 

(f) This Agreement may be executed in counterparts, each of which shall be deemed an 
original, but all such counterparts together shall constitute one instrument. 

IN WITNESS WHEREOF, the parties have executed this Agreement to be effective the 
day and year first above written. 



MEDTRONIC XOMED SURGICAL PRODUCTS, INC. 




Name: ueorg^ Campbel 
Title: Vice President, Human Resources 



CENTENNIAL ASSOCIATES, a division of 
OXFORD RESOURCES, INC. 



Joseph Pr 



By: 

Name: Joseph Pritzky 
Title: Corporate Counsel 
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LIONEL RUPP CONSULTING AGREEMENT 
WORK ORDER ADDENDUM NO. 1 



Lionel Rupp will perform engineering design work, prepare engineering drawings and specifications 
for the High Intensity Focused Ultrasound (HMJ) technology. Additionally, he will assist with 
XPS® Model 3000 console development. His tasks will include prototyping models to show at the 
American Academy of Otolaryngology in September of 2000. 

Billing Rate: $79.00 per hour 

Per Diem Expenses: INCLUDED in Billing Rate. 



tothis_^dayof ^Jut/ . 



Accepted and agreed to this / day of /UtfCM . 2000 

Medtronic Xomed Initials 
Consultant Initials 
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Medtronic Xomed 

6743 Southpoint Dr. N. 
Jacksonville, Florida 32216-0980 



Medtronic 



XOMED 



tel 904.2%%00 



August 1,2001 



Centennial & Associates 

a division of Oxford Global Resource, Inc. 

4 Centennial Drive 

Peabody, MA 01960 

Re: Extension of Consulting Agreement 
Dear Mr. Pritzky: 

Centennial & Associates and Medtronic Xomed Surgical Products, Inc. (now 
known as Medtronic Xomed, Inc.) entered into a Consulting Agreement on August 1, 
2000 (the "Agreement"). This Agreement was scheduled to terminate on July 31, 200 \, 
however, the parties have agreed to extend the Term of the Agreement until 
December 31, 2001. All capitalized terms used herein shall have the same meaning as in 
the Agreement. 

Attached to this Letter Agreement is Work Order Addendum No. 2 covers the 
Fees and Services to be performed during the extended Term and shall supercede Work 
Order Addendum No. 1. 

Please sign the bottom of this letter and initial the Work Order to acknowledge 
your agreement with the contents of these documents. Please keep one copy of the letter 
and the Work Order for your files. 



Very truly yours, 



Timothy J. Kriewall, Ph.D. 
Vice President, Research & Development 




Accepted and agreed to. 




CENTENNIAL & ASSOCIATES 

a division of Oxford Global Resources, Inc. 





Name: Joseph Pritzky 
Title: Corporate Counsel 



OXFORD (RUPP) CONSULTING AGREEMENT 



WORK ORDER ADDENDUM NO. 2 



Services: 

Lionel Rupp will perform engineering design work for the Nerve Integrity 
Monitor (NIM) project. His work will include design analysis, building 
prototypes, ordering materials, preparing engineering drawings, specifications and 
reports, maintaining technical records and preparing cost estimates. 



Fees: 



Billing Rate: $75.00 

Per Diem Expense: included in billing rate 



Accepted and agreed this 1st day of August, 2001 

Medtronic Xomed Initials: ^^/( fr/1 3/0/ 
Consultant Initials: 
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I APPLICATION NUMBER | RUNG DATE { GRP ART UNIT \ RL FEE RECD |ATTY.DOCKET.NO| DRAWINGS [ TOT CLAIMS | IND CLAIMS \ 

60/441,471 01/22/2003 160 2401.0316P 1 

CONFIRMATION NO. 6236 
EPSTEIN & GERKEN FILING RECEIPT 

?90? ^search Bou.evard lllillPllllllDlllllllllll 
Rockville, MD 20850-31 64 *ocoooooooo953442r 



Date Mailed: 02/20/2003 



Receipt is acknowledged of this provisional Patent Application. It will not be examined for patentability and will 
become abandoned not later than twelve months after its filing date. Be sure to provide the U.S. APPLICATION 
NUMBER, FILING DATE, NAME OF APPLICANT, and TITLE OF INVENTION when inquiring about this 
application. Fees transmitted by check or draft are subject to collection. Please verify the accuracy of the data 
presented on this receipt. If an error is noted on this Filing Receipt, please write to the Office of Initial 
Patent Examination's Filing Receipt Corrections, facsimile number 703-746-9195. Please provide a copy of 
this Filing Receipt with the changes noted thereon. If you received a "Notice to File Missing Parts" for this 
application, please submit any corrections to this Filing Receipt with your reply to the Notice. When the 
USPTO processes the reply to the Notice, the USPTO will generate another Filing Receipt incorporating 
the requested corrections (if appropriate). 

Applicants) 

David C. Hacker, Jacksonville, FL; 
Stanley A. Skinner, Minneapolis, MN; 
Ensor E. Transfeldt, Minneapolis, MN; 
Lionel Rupp, Jacksonville, FL; 
Peter P. Sterrantino, Jacksonville, FL; 



If Required, Foreign Filing License Granted: 02/06/2003 

Projected Publication Date: None, application is not eligible for pre-grant publication 
Non-Publication Request: No 

Early Publication Request: No 



Title 

Apparatus and methods for providing biphasic stimulation sequences in intraoperative nerve 
monitoring 



LICENSE FOR FOREIGN FILING UNDER 
Title 35, United States Code, Section 184 
Title 37, Code of Federal Regulations, 5.11 & 5.15 



GRANTED 



The applicant has been granted a license under 35 U.S.C. 184, if the phrase "IF REQUIRED, FOREIGN FILING 
LICENSE GRANTED" followed by a date appears on this form. Such licenses are issued in all applications where 
the conditions for issuance of a license have been met, regardless of whether or not a license may be required as 
set forth in 37 CFR 5.15. The scope and limitations of this license are set forth in 37 CFR 5.15(a) unless an earlier 
license has been issued under 37 CFR 5.15(b). The license is subject to revocation upon written notification. The 
date indicated is the effective date of the license, unless an earlier license of similar scope has been granted 
under 37 CFR 5.13 or 5.14. 

This license is to be retained by the licensee and may be used at any time on or after the effective date thereof 
unless it is revoked. This license is automatically transferred to any related applications^) filed under 37 CFR 
1 .53(d). This license is not retroactive. 

The grant of a license does not in any way lessen the responsibility of a licensee for the security of the subject 
matter as imposed by any Government contract or the provisions of existing laws relating to espionage and the 
national security or the export of technical data. Licensees should apprise themselves of current regulations 
especially with respect to certain countries, of other agencies, particularly the Office of Defense Trade Controls, 
Department of State (with respect to Arms, Munitions and Implements of War (22 CFR 121-128)); the Office of 
Export Administration, Department of Commerce (15 CFR 370.10 fl)); the Office of Foreign Assets Control, 
Department of Treasury (31 CFR Parts 500+) and the Department of Energy. 

NOT GRANTED 

No license under 35 U.S.C. 184 has been granted at this time, if the phrgse "IF REQUIRED, FOREIGN FILING 
LICENSE GRANTED- DOES NOT appear on this form. Applicant may still petition for a license under 37 CFR 
5.12, if a license is desired before the expiration of 6 months from the filing date of the application. If 6 months 
has lapsed from the filing date of this application and the licensee has not received any indication of a secrecy 
order under 35 U.S.C. 181 , the licensee may foreign file the application pursuant to 37 CFR 5.15(b). 



ROBERT H. EPSTEIN*+ 
KAREN M.GERKEN 

OF COUNSEL 
ROBERT N. LEVIN 
AARON B. RETZER»+ 

•VABAR 
+ DC BAR 



LAW OFFICES 

EPSTEIN & GERKEN 

1901 RESEARCH BOULEVARD 
SUITE 340 
ROCKVILLE, MARYLAND 20850-3164 



TELEPHONE (301) 610-7634 



FACSIMILE (301) 610-9569 



VIRGINIA OFFICE 
2341 JEFFERSON DAVIS HWY 
SUITE 112 
ARLINGTON, VIRGINIA 
22202 



December 12, 2003 



Jaime A. Frias, Esquire 

Vice President, Legal Counsel 

Medtronic Xomed, Inc. 

6743 Southpoint Drive, North 

Jacksonville, Florida 32216-0980 



Re: 



New U.S. Patent Application 
Apparatus and Method for Intraoperative 
Neural Monitoring 
OurRef: 2401.146-US 



Dear Jim: 



♦k u Enc,osed are an original and one copy of a non-provisional patent application for 
the subject invention, a Declaration and Power of Attorney and an Assignment. The 
application claims priority from prior provisional patent application Serial No. 60/441,471 
filed January 22, 2003. 

The inventors should review the application carefully for technical accuracy and 
completeness. Any necessary revisions should be provided on one or more copies of 
the application, which should be returned to us for incorporation of the revisions into a 
final draft. If all is in good order, the inventors should sign, date and fill in their 
addresses and citizenship on the Declaration and should sign and date the Assignment 

vf/ e J ted ' You shou,d sign and date the Assignment where indicated on behalf 
of Medtronic Xomed, Inc. Please return all executed documents to us for filing with the 
application in the U.S. Patent and Trademark Office. 



Jaime A. Frias, Esquire 
Page 2 

December 12, 2003 



With respect to the deceased inventor, Lionel Rupp. the Declaration and 
Assignment must be executed by the decedent's legal representative, e.g. executor, 
administrator, heir, assignee. The name, address and citizenship of the legal 
represen a ive should be provided where indicated on the Declaration and the legal 
representative s name should be provided where indicated on the Assignment 



If you have any questions, please feel free to call 

Sin 




Robert H. Epstein 



RHE/als 

Email: rhe@epsteinqerken.com 
Direct Dial: 301-610-7746 
Enclosures 

cc: Noreen Johnson, Esquire 




Medtronic 

XOMED 



Medtronic Xomed, Inc. 
6743 Southpoint Dt N. 
Jacksonville, Florida 32216-0980 

tel 904.296.9600 



December 19, 2003 



Certified Mail 

Return Receipt Requested 

Katherine M. Rupp 
27 Belver Drive 
Bohemia, NY 11716 



Re: Patent Application 
Dear Ms. Rupp: 

We were trying to contact you and found that the phone number we have has been 
disconnected. In order to file the patent application that your father is one of the 
inventors on we need some additional information. Could you please contact me at your 
earliest convenience. My phone number is (904) 332-2476. 

We greatly appreciate your assistance in this matter. 

Very truly yours, 



MEDTRONIC XOMED, INC. 



Eileen F. Horowitz 
Senior Paralegal 
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Go to the Product Tracking System 
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Item: 7001 1140 0000 1542 8730 



11716 



BOHEMIA 



NY 



Event 

DELIVERED 



NOTICE LEFT 
NOTICE LEFT 
FORWARDED 



Date Time Location 
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I DECLARATION — Utility or Design Patent Application I 
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Number 
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Parent Patent Number I 
(if applicable) I 








U Additional U.S. or PCT international application numbers are listed on a supplemental priority data sheet PTO/SB/028 attached hereto. | 
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Number 



24,353 
31,161 



Registration 
Number 



□ Additional registered practitioner^ named on supplemental Registered Practitioner Information sheet PTO/SB/02C attached hereto. 
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OR 0 Correspondence address below I 



Name 



Robert H. Epstein 



Address 



Epstein & Gerken 



Address 



1901 Research Blvd., Suite 340 



City 



Rockville 



Country 



U.S. 



State 



MD 



ZIP 



Fax 



20850 



(301)610-9569 



.Telephonel (301) 610-7634 _ . 
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Name of Sole or First Inventor: 



□ A petition has been filed for this unsigned inventor 



Given Name (first and middle Rf anvil 



David C. 



Family Namfl or Sumamfi 



Hacker 



Inventor's 
Signature 



Residence: City 



Jacksonville 



State 



FL 



Country 



US 



Date 



Citizenship 



us 



Post Office Address 



818 Old Grove Manor 



Post Office Address 



City 



Jacksonville 



State 



FL 



I ZIP | 32 *07 I Country ] 



US 



□ Additional inventors are being named on the supplemental Additional Inventors) sheet(s) PTO/SB/02A attached hereto 
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DECLARATION 



ADDITIONAL INVENTOR(S) 
Supplemental Sheet 

Page _j_ of _2_ 



Name of Additional Joint Inventor, if any 


□ A petition has been filed for this unsigned inventor 1 


Given Name (first and middle [if any]) 


Family Name or Surname | 


Stanley A. ^ 


Skinner 1 




Date //<jo/ 


Residence: City Wayzata 


State MN < 


iountry US 


Citizenship US | 


Mailing Address 183 Whitegate Lane | 


Mafling Address I 


cay Wayzata 


State MN 


ZIP 55391 | Country US I 


Name of Additional Joint Inventor, if any: 


□ A petition has been filed tor this unsigned inventor 1 


Given Name (first and middle [if any]) 


Family Name or Surname I 


Ensor E. 


Transfeldt | 


Signature ^ 


Date /l/jf/oi 1 


Residence: City Edin 3 C 


State MN 






Maiiina Address 13 Paddock Road 




Mailing Address I 


c«v Edina 


ls«eMN 


I 55424 I . US 


Name of Additional Joint Inventor, if any: 


□ A petition has been filed for this unsigned inventor \ 


Given Name (first and middle pf any]) 


Family Name or Surname | 


Peter P. 

_f v S / 


Sterrantino | 


«5£? — ^^^^^^^^^ 


7) 


Date /2/^^3 1 


Residence: Citv -^£/<Sc*Jl/Utf 


State 


Country C/J/i 


Citlzenshio OS \ 


Mailing Address &7<%SS/A>67BAJ 6*0/4"/ /V> I 


Mailing Address 1 


cay ^J/itAS&^y/Lt^ 


State F^ L 


ZIP 3^^^*3 





. ... — ' ~ w - ' w wi. v .v«>. ihiic mil vaiy uc^iiumy upun uie neeub oi u«j muiviauai case, *\ny comments 

nc M/ 3 T U r^°iinT QiXSn ^I^d^.S^J? KJ^^. 1 ?.^ ^,1° the Chief Information Officer. U.S. Patent and Trademark Office. Washington. 
DC 20231. DO NOT SEND FEES OR COMPLETED FORMS TO THIS ADDRESS. SEND TO: Assistant Commissioner for Patents. Washington. DC 20231. 



Please type a plus sign (♦) inside this box ► | + | 

JjQje^heJJg^grwoJ^e^^ 
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Approved for use through 10/31/2002. OMB 0651 -0032 
U.S. Patent and Trademark Office; U .S. DEPARTMENT OF COMMERCE 
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DECLARATION 



ADDITIONAL INVENTOR(S) 
Supplemental Sheet 

Page j_ of 2 



I Name of Additional Joint Inventor, if any: 


O A petition has been filed for this unsigned inventor 1 


I Given Name (first and middle pf any]) 


Family Name or Surname j 


| Lionel 


Rupp 1 


1 Inventor's 

| Signature by Katnerine Rupp, Legal Representative for Lionel Rupp 


Date I 


1 Residence: City Bohemia 


State NY 


Country US 


Citizenship I 


Mailing Address 27 Belver Drive 


1 Mailing Address 


| city Bohemia 


State NY 


ZIP 11716 count* US 



Name of Additional Joint Inventor, if any: 



D A petition has been filed for this unsigned inventor 



Given Name (first and middle pf any]) 



Family Name or Surname 



1 Inventor's 








1 Signature 






Date I 


I Residence: City 


State 


Country 


Citizenship 1 



Mailing Address 



Mailing Address 



City 



ZIP 



Country 



Name of Additional Joint Inventor, if any: 



□ A petition has been filed for this unsigned inventor 



| Given Name (first and middle pf any]) 


Family Name or Surname 1 






1 Inventor's 
1 Sianature 


Date 1 


1 Residence: Citv 


State 


Country 


Citizenship 1 



Mailing Address 



Mailing Address 



City 



State 



ZIP 



Country 



Burden Hour Statement: This form is estimated to take 21 minutes to complete. Time will vary depending upon the needs of the individual case. Any comments 
on the amount of time you are required to complete this form should be sent to the Chief Information Officer, U.S. Patent and Trademark Office, Washington, 
DC 20231. DO NOT SEND FEES OR COMPLETED FORMS TO THIS ADDRESS. SEND TO: Assistant Commissioner for Patents, Washington, DC 20231. 



ASSIGNMENT 

SterranlT and S l' Zt?^ °' V,f Cker ' S *? n,ey A ' Skinner ' Ensor E. Transfeldt, Peter P. 
^DrovemL^nAn ^'^PP, ^ceased), have invented certain new and useful 
nTn?f t \ " A PP aratus and Method for Intraoperative Neural Monitoring for which a 
patent appl,cat.on for United States Letters Patent is being filed concuS^^ 
has been assigned Attorney Docket Number 2401 .146.US. nCUrremiy nerew,th and 

busines^at R7^^ e t d h tr0ni ^° med ; ,nC " a c °rporation of Delaware, having a place of 
ousiness at 6743 Southpomt Dnve, North, Jacksonville, Florida 32216 is desirous of 

PaSThit 6 '^k ri9ht> title and interest in and to said "n and in and to any Letters 
Ses ^ ^ th6ref0r jn United States and in an V and all fore^n 

naiH thl^* T ? E .[? EF0 , RE ' in ^"deration of the sum of Ten Dollars ($10 00) in hand 
have so! als&'H 8 ^ ~ ed 9 ed - a " d other valuable co^Z ions we 

unto Me^ironSeS } "5 by I'* 86 PfeSentS do Se,, « assi 9 n and transf <* 

Stetes^an^^mf^' 6 fU " and exdusive n '9 ht to said jnvent ion in the United 

a3w^^5^ P ° 88 T' ?.? and in a " f ° relgn COuntries and the entire ri g ht . «tle 
Untied s ates and JwL"^ a " UtterS Patent Whlch may be 9 ranted ^eo" in the 
to I™ anH !?. h * mt °. nal P° ssess,ons a" d in any and all foreign countries, and in and 
to any and all divisions, reissues, continuations and extensions thereof. 

United Stat^ Patent and Trademark Office officials in the 

feZS u n any and a " fore,gn countries to issue any and all of said Letters 

hind lotT 9ranted ' Medtronic Xomed ' Inc. as the a«^cM«eSS interest 

represSt^ tHa \ We Wi " communi ^te to Medtronic Xomed, Inc., or its 

Sceedi^^ t0 US respectin 9 said invent ion, and testify in any legal 

Sal andV^u^nn^ p3perS ' eX6CUte 811 divjsional ' continuation/substitution, 
^^JSSSS^SSS^ eXeC H e m n ! C6SSary ass| 9" m ont papers to cause any 
and aenerallv do pv^L be ^ t0 Medtronic x °med, Inc., make all rightful oaths 
Siq^obtS 2222?° P ° SS,b,e t0 3id Medtr ° niC Xomed « ,nc ' its successors and 



IN TESTIMONY WHEREOF, we have hereunto set our hand. 



Date 





/Z-/&/o2> 
Date 




David C. Hacker 




Peter P. Sterrantino 



Date 



Katherine Rupp 

Legal Representative for Lionel Rupp (deceased) 



Accepted on behalf of Medtronic Xomed, Inc. by: 



Name: Jaime A. Frias 
Title: Vice President 




r 



Horowitz, Eileen 



From: Horowitz, Eileen 

Sent: Tuesday, May 1 1 , 2004 9:26 AM 

To: 1cerroni@fbwhlaw.com' 

Subject: FW: Estate of Lionel Rupp 

Importance: High 



I would like to forward to you the documents.that need to be signed. I would appreciate you providing your mailing address 
as soon as possible. Thank you. 

— Original Message — 
From: Horowitz, Eileen 
Sent Wednesday, April 14, 2004 1:56 PM 

To: 1(£iToni@fbwhlaw.conY 
Subject: FW: Estate of Lionel Rupp 
Importance: High 

I have not yet heard back from you on this. We are running up against a deadline and need to get this process 
started. Your prompt attention to this matter is appreciated. 

— Original Message — 
From: Horowitz, Eileen 
Sent: Friday, March 12, 2004 2:29 PM 
To: , lcerroni@fbwhlaw.com' 
Subject: Estate of Lionel Rupp 
Importance: High 

We spoke last month regarding the above matter and Medtronic Xomed's need to have the legal representative of 
the estate sign certain documents so a patent application can be filed. Mr. Rupp was a consultant and pursuant to 
his consulting agreement he assigned all rights to any intellectual property to Medtronic Xomed. I have attached 
an electronic version of the agreement and the extensions thereto for your review. In order to complete the 
necessary documents we need certain information regarding Katherine Rupp, such as, her full legal name; her 
citizenship; and her residence and mailing address. We would also need a copy of the order appointing her as the 
executor when it becomes available. As soon as we can prepare the documents I will forward them to you, along 
with a copy of the signed consulting agreement, for Ms. Rupp's signature. I will need your mailing address also. 
Please contact me if you have any questions. Thank you for the assistance. 




CENTENNIAL Extlonsion Extension Ltr WORK ORDER No 

50CIATES (RANDD i Letter.doc 02-02.doc 2.doc 



Eileen F. Horowitz 
Senior Paralegal 
Medtronic Xomed, Inc. 
Phone: 904-332-2476 
Fax: 904-332-8914 

Email: eileen.f.horowitz@medtronic.com 
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CONSISTING AGREEMENT 



TfflS AGREEMENT is made and entered into as of August 1, 2000 ("Effective Date") by 
and between Medtronic Xomed Surgical Products, Inc. a Delaware corporation with offices at 
6743 Southpoint Drive North, Jacksonville, Florida 32216, for itself and its affiliated entities 
("Medtronic Xomed"), and Centennial Associates, a division of Oxford Global Resources, Inc. 
with an office located at 4 Centennial Drive, Peabody, MA 01960, for itself and its Affiliated 
persons and entities (collectively "Consultant"). 

WITNESSETH' 

WHEREAS, Medtronic Xomed desires to obtain, and Consultant agrees to provide, 
services as detailed herein. 

THEREFORE, for good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged, the parties hereto agree as follows: 

1. Nature of Services. Consultant will provide Medtronic Xomed with consulting 
services ("Services") as described in, and in accordance with, Work Order Addendum(s) attached to 
this Agreement (or otherwise later added by written agreement of the parties), and made part of this 
Agreement. Each Work Order Addendum shall contain specifications regarding Services and items 
to be prepared and delivered by Consultant in connection therewith and such other provisions as 
Medtronic Xomed may require. 

2. Fees and Payment. 

(a) Fees. For satisfactory and timely delivery of Services, Medtronic Xomed 
agrees to pay Consultant the sum(s) to be described in the applicable Work Order Addendum(s) 
made part of this Agreement as provided herein. 

(b) Assignment rrmsiHpratirm In consideration for the assignment of any 
intellectual property rights by Consultant to Medtronic Xomed, Medtronic Xomed agrees to pay 
Consultant the sum of ten dollars ($10.00). Said fee is independent of and in addition to any other 
fees and/or payments specified in this Section 2. 

(c) TnvoirftR Consultant shall invoice Medtronic Xomed weekly for Services 
provided to Medtronic Xomed during the preceding week. Invoices will be rendered based on time 
slips that Consultant provides to its Employees and that must be signed by a Medtronic Xomed 
representative who has the authority to approve the time slip. The signing of the time slip by 
Medtronic Xomed confirms that Consultant has worked the hours reported. 
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(d) Payment. Undisputed invoices shall be due and payable by Medtronic 
Xomed thirty (30) days after the date of each such invoice. 

3. Term. 

(a) Duration of Term This Agreement shall commence as of the Effective Date 
and terminate on July 31, 2001. 

(c) Termination of Agreement. This Agreement and/or any Work Order 
Addendum(s) may be terminated by Medtronic Xomed or Consultant with thirty (30) days written 
notification. If the work performed does not meet the standards required by Medtronic Xomed 
("Performance Standards"), the thirty (30) days notification will be waived. Medtronic Xomed has 
the right to determine Performance Standards in its sole discretion. 

4. Independent Contractor. Consultant and its employees and contractors shall be 
deemed to be independent contractors in the performance of Services and shall not be considered 
agents, employees, joint venturers or partners of Medtronic Xomed. Neither Consultant nor any of 
its representatives shall have the power or right to bind Medtronic Xomed by any representation, act 
or omission. 

5. Conversion. Assignments are made with the understanding that Medtronic Xomed 
will not employ or otherwise utilize directly or indirectly Consultant's assigned personnel 
("Employee") until said Employee's current assignment to Medtronic Xomed 's premises exceeds 
1,000 hours. Medtronic Xomed understands that Consultant's Employee is a unique and valuable 
asset of Consultant. Should Medtronic Xomed find it advisable or desirable to transfer the 
Employee to its payroll prior to the completion of the 1,000 hour minimum assignment, Medtronic 
Xomed hereby agrees to pay Consultant twenty percent (20%) of the Employee's billable volume 
based upon forty (40) hour work weeks. This percentage will be reduced by six and one third 
percent (6.335%) for each 333.5 hours the Employee has worked for Consultant at Medtronic 
Xomed, Based on this calculation, Medtronic Xomed would not owe and Consultant would not be 
due any payment if any assigned personnel were hired by Medtronic Xomed once the 1,000 hours 
have been exhausted. 

6. Ownership of Works of Authorship and Invention. 

(a) All items developed or prepared for Medtronic Xomed by Consultant hereunder 
(whether or not completed) together with all modifications, revisions, changes, copies, partial 
copies, translations, compilations, partial copies with modifications and derivative works, all 
intangibles associated therewith including, without limitation, trademarks, trade names, copyrights, 
patents, and records (whether written or electronically kept), and all work performed hereunder, 
including but not limited to the development, modification or enhancement of design concepts and 
all other documentation developed for or relating to the item and all documents, data and other 
information of any kind, including information incorporating, based upon, or derived from the 
foregoing, including reports and notes prepared by Consultant and its employees and agents 
("Materials"), constitute confidential information and are, shall be and shall remain the property of 
Medtronic Xomed and may not be used by Consultant or its employees or agents for any purpose 
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except for the benefit of Medtronic Xomed. Neither Consultant nor its employees or agents shall 
sell, transfer, publish, disclose, display, license or otherwise make available to others any part of 
such Materials or copies thereof, and Consultant and its employees and agents shall treat same as 
confidential information of Medtronic Xomed. 

(b) All applicable rights to patents, copyrights, trademarks, trade secrets and all other 
property rights in the Materials are, shall be and shall remain in Medtronic Xomed, and neither 
Consultant nor its employees or agents shall have any property interest in the Materials. 
Consultant acknowledges that all "works of authorship" (as defined in 17 U.S.C. sec. 102) produced 
as a result of Services performed for Medtronic Xomed hereunder shall meet the definition of 
"works made for hire" (as defined in 17 U.S.C. sec. 101) and Medtronic Xomed shall be considered 
the author and owner of such works under 17 U.S.C. sec. 201(b). In the event that any of the 
Materials do not meet the definition of "works made for hire," then Consultant shall be deemed to 
have hereby assigned and transferred to Medtronic Xomed, for good and valuable consideration, all 
of its copyrights in and to such Materials. The rights assigned herein include, but are not limited to, 
the right to reproduce said Materials, the right to distribute copies of said Materials, and all other 
rights accruing to Consultant under the provisions of 17 U.S.C. sec. 106. 

(c) Medtronic Xomed has the right to register all copyrights in Materials acquired from 
Consultant hereunder in Medtronic Xomed's own name and shall have the exclusive right to 
dispose of such Materials in any way Medtronic Xomed deems appropriate. Consultant waives its 
right in every country of the world to bring any action against Medtronic Xomed which relates to 
copyright, author's rights, moral rights or any equivalent theory, in these acquired works. Consultant 
shall retain no right in such works whatsoever. 

(d) Consultant agrees to assist Medtronic Xomed in identifying inventions and filing 
applications for Letters Patent, if any, which cover any technology developed under this Agreement. 
Consultant further agrees to promptly, upon request of Medtronic Xomed, communicate any facts 
known respecting said applications and the inventions set forth therein, and execute and deliver 
without further compensation any power of attorney, assignment, application, whether original, 
continuation, divisional or reissue, or other papers which may be necessary or desirable fully to 
secure to Medtronic Xomed the inventions and any of them described in said applications and all 
patent rights therein, in the United States and in any foreign country, and to cooperate and assist in 
the prosecution of interference proceedings involving said inventions and in the adjudication and 
re-examination of said Letters Patent, provided the reasonable expense which may be incurred by 
Consultant in lending such cooperation and assistance is paid by Medtronic Xomed. 

(e) Without limiting any of the foregoing, Consultant agrees to give Medtronic Xomed 
and any person designated by Medtronic Xomed reasonable assistance required to perfect the rights 
defined in this Section 5. Unless otherwise requested by Medtronic Xomed, upon the completion 
of Services to be performed hereunder, or upon the earlier termination of this Agreement for any 
reason, Consultant shall immediately turn over to Medtronic Xomed all Materials developed 
pursuant hereto and no copies thereof shall be retained by Consultant or its employees without the 
prior written consent of Medtronic Xomed. A certificate evidencing compliance with this provision 
shall, if requested by Medtronic Xomed, accompany such Materials. All items developed pursuant 
to this Agreement shall bear Medtronic Xomed's copyright and trade secret notices in the form 
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required by Medtronic Xomed. 

7. Indemnification and Insurance,. 

(a) Consultant hereby agrees to indemnify and hold harmless Medtronic Xomed or any 
of its affiliates and their respective directors, officers, employees, agents, representatives or 
subcontractors, from any and all losses, liabilities, damages, injuries, causes of action, claims, 
demands and expenses, whether based upon tort, breach of contract, proprietary right infringement, 
failure to pay taxes of any kind, failure to obtain worker's compensation insurance or otherwise, 
including the payment of reasonable attorney's fees and legal expenses, arising from or on account 
of any intentional or negligent act or omission of Consultant during the performance of Services 
herein provided. 

(b) Consultant agrees to defend at its own cost and expense any claim or cause of action 
against Medtronic Xomed or any of its affiliates and their respective directors, officers, employees, 
agents, representatives or subcontractors, and to indemnify and hold harmless Medtronic Xomed 
and such persons from any and all losses, liabilities, damages, injuries, demands and expenses 
associated with the actual or alleged infringement of any patent, copyright or other property right 
based on any Services or Materials furnished to Medtronic Xomed by Consultant pursuant to the 
terms of this Agreement or the use thereof by Medtronic Xomed. If Medtronic Xomed's use of any 
Materials is enjoined by any court, Consultant will obtain, at no expense to Medtronic Xomed, the 
right to continue to use such Materials or provide a substitute functionally equivalent to the 
Materials. If Consultant is unable to comply with the foregoing options, Medtronic Xomed shall 
receive a full refund of all amounts paid to Consultant for the Materials upon return of the Materials 
to Consultant. 

(c) Consultant shall maintain throughout the term of this Agreement all necessary 
insurance against injuries or damage to any person or property which are the result of the fault or 
negligence of Consultant and shall provide proof of such insurance to Medtronic Xomed upon its 
request. 

8. T .imitation of I lability. Each party's liability arising our of this Agreement shall be 
limited to the other party's direct damages and shall not exceed the fee(s) paid to Consultant by 
Medtronic Xomed for the services rendered hereunder. In no event shall either party be liable for 
punitive damages, loss of profit, goodwill or other special consequential damages suffered by the 
other party under this Agreement whether in contract or in tort, even if advised of the possibility of 
such damages. 

9. Confidentiality. 

(a) Consultant acknowledges and agrees that this Agreement creates a privileged and 
confidential relationship between Medtronic Xomed and Consultant and that information and 
materials concerning Medtronic Xomed's business affairs, business strategies, pricing, costs, 
employee compensation, marketing plans, developmental plans, customers, vendors, finances, 
properties, methods of operations, technology, procedures, computer programs and documentation, 
inventions, developments, trade secrets, and other such information, whether written or oral, is 
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confidential in nature. All such information is hereinafter collectively referred to as "Confidential 
Information." Neither Consultant nor his employees or agents shall use, directly or indirectly, for 
their own benefit or the benefit of others, both during the term of this Agreement and subsequent to 
its termination, any Confidential Information that may be acquired or developed in connection with 
or as a result of the performance of this Agreement. 

(b) Consultant hereby acknowledges that all of the Confidential Information is and shall 
continue to be the exclusive property of Medtronic Xomed, whether or not prepared in whole or in 
part by Consultant and whether or not disclosed to or entrusted to the custody of Consultant. 
Consultant further hereby acknowledges that all Confidential Information has been disclosed to 
Consultant solely pursuant to his relationship with Medtronic Xomed under this Agreement and 
solely for the purpose of assisting him in performing under this Agreement. 

(c) Consultant hereby agrees that neither it nor its employees or agents shall, either 
during the term of this Agreement or at any time thereafter, disclose any Confidential Information, 
in whole or in part, to any person or entity, for any reason or purpose whatsoever, unless Medtronic 
Xomed shall have given its written consent to such disclosure. Consultant further agrees that it and 
its employees and agents shall: (i) exercise reasonable care to prevent dissemination of 
Confidential Information to third persons; (ii) not make copies of documents, including, without 
limitation, drawings, notebooks, reports, and video or audio recordings, which embody any 
Confidential Information unless necessary for Consultant performing under this Agreement; and 
(iii) not disclose or use Confidential Information in any way that might injure or jeopardize the 
operations of Medtronic Xomed or any of its clients. 

(d) Consultant acknowledges that disclosure of any Confidential Information by 
Consultant or its employees or agents or an actual or threatened breach by Consultant or its 
employees or agents of the provisions of this Section will give rise to irreparable injury to 
Medtronic Xomed, its subsidiaries and/or affiliated companies or the owner of such information, 
inadequately compensable in damages. Accordingly, Medtronic Xomed or such other party shall be 
entitled to injunctive relief restraining Consultant or its employees or agents from die breach or 
threatened breach of the foregoing undertakings. Nothing herein shall be construed as prohibiting 
Medtronic Xomed or any of its subsidiaries or affiliates from pursuing any other remedies available 
to any of them for such breach or threatened breach, including the recovery of damages from 
Consultant. 

(e) Consultant acknowledges and agrees that the covenants contained herein are 
necessary for the protection of legitimate business interests of Medtronic Xomed, its subsidiaries 
and/or affiliated companies and are reasonable in scope and content. 

10. Representations and Warranties of Consultant. Consultant represents and warrants 
to Medtronic Xomed that: 

(a) Consultant and its employees and agents have all necessary rights, authorizations or 
licenses to perform their obligations hereunder. This Agreement represents the valid and legally 
binding obligation of Consultant. 



5 



020100 



(b) Each of Consultant and its employees and agents assigned to perform Services 
hereunder will perform in a competent and professional manner in accordance with this Agreement 
and industry standards. 

(c) Medtronic Xomed shall receive free, good and clear title to all items developed 
under this Agreement. 

(d) Each item developed under this Agreement shall be free from defects in material 
and workmanship and conform to the Performance Standards and any specifications set forth in a 
Work Order Addendum. 

(e) There are no actions, suits, or proceedings instituted or pending or threatened 
against Consultant, or obligations or liabilities of Consultant, that might have a material adverse 
effect on Consultant's ability to perform its obligations hereunder. 

(f) Each of Consultant and its employees and agents assigned to perform Services 
hereunder shall perform such services in good faith and shall not knowingly or negligently provide 
Services or Materials that infringe any patent, trademark, copyright, or other intellectual property 
rights of any third party. 

11. Representations and Warranties of Roth Parties Medtronic Xomed represents and 

warrants to Consultant that: 

(a) It is a corporation duly organized, validly existing and in good standing under the 
laws of the jurisdiction of its incorporation, and in all jurisdictions where it does business, and has 
all requisite corporate power and authority to execute, deliver and perform the terms of this 
Agreement. 

(b) The execution, delivery and performance of the obligations of this Agreement have 
been validly authorized by all necessary corporate action, and this Agreement represents its valid 
and legally binding obligation. 

12. Assignment. The parties recognize that Consultant has unique and particular skills 
and that Medtronic Xomed has chosen Consultant to perform Services enumerated in this 
Agreement and the Work Order Addendum(s) on the basis of those skills. Thus, Consultant's 
obligations under this Agreement are not assignable, in whole or in part, without the prior written 
consent of Medtronic Xomed. 

13. Publicity. Consultant shall not use the name or symbol of Medtronic Xomed 
without securing Medtronic Xomed's prior written consent. 

14. Notice. All notices and other communications hereunder will be in writing and 
validly given if delivered by hand, facsimile transmission, expedited delivery service or United 
States mail, registered or certified, return receipt requested, and addressed to the respective 
addresses as set forth below, or such other address as may be designated pursuant hereto, and 
effective upon posting: 
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If to Medtronic Xomed: 

Medtronic Xomed Surgical Products, Inc. 
6743 Southpoint Drive North 
Jacksonville, Florida 32216 
Attention: Jaime A. Frias, Esq. 
Telephone: (904)296-9600 
Facsimile: (904)281-2779 

If to Consultant: 

Centennial Associates, a division of Oxford Global Resources, Inc. 

4 Centennial Drive 

Peabody, MA 01960 

Attention: Joseph Pritzky, Esq. 

Telephone: (888) 842-3225, ext. 11 

Facsimile: 

15. Survival. The provisions of this Agreement intended to survive the performance 
thereof by either party or both parties hereto shall so survive the termination of this Agreement. 

16. Severability. In the event any provision of this Agreement is deemed invalid, the 
remaining provisions shall remain in full force and effect. 

17. Miscellaneous. 

(a) This Agreement shall be governed by the laws of the State of Florida, without 
regard to any rules of conflict or choice of laws. The parties (i) agree that any legal proceeding 
arising out of this Agreement shall be brought in the United States District Court for the Middle 
District of Florida, and (ii) waive any objection to the laying of venue of any such proceeding in 
such court. The prevailing party will be entitled to costs and reasonable attorneys' fees. 

(b) The section headings in this Agreement are for reference only and do not modify or 
restrict any of the provisions hereof. 

(c) This Agreement shall not be valid until signed and accepted by both parties. The 
parties agree that this Agreement may only be amended in writing by the parties. 

(d) This Agreement (including any Work Order Addendum(s) and any other 
attachment(s) hereto) constitutes the entire agreement between the parties relating to the subject 
matter hereof and supersedes all prior understandings, negotiations and discussions, written or oral, 
of the parties relating to the transactions contemplated hereby. 

(e) The failure by either party to enforce, or the written waiver of, any term or condition 
of this Agreement or the acceptance of any payment hereunder shall not be deemed a waiver of 
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further enforcement of that or any other term or condition. 

(f) This Agreement may be executed in counterparts, each of which shall be deemed an 
original, but all such counterparts together shall constitute one instrument. 

IN WITNESS WHEREOF, the parties have executed this Agreement to be effective the 
day and year first above written. 

MEDTRONIC XOMED SURGICAL PRODUCTS, INC. 



By: _ 
Name: 
Title: 



CENTENNIAL ASSOCIATES, a division of 
OXFORD RESOURCES, INC. 



By: 

Name: Joseph Pritzky 
Title: Corporate Counsel 
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LIONEL RUPP CONSULTING AGREEMENT 
WORK ORDER ADDENDUM NO. 1 



Lionel Rupp will perform engineering design work, prepare engineering drawings and 
specifications for the High Intensity Focused Ultrasound (HIFXJ) technology. Additionally, he will 
assist with XPS® Model 3000 console development. His tasks will include prototyping models to 
show at the American Academy of Otolaryngology in September of 2000. 



Billing Rate: $79.00 per hour 

Per Diem Expenses: INCLUDED in Billing Rate. 



Accepted and agreed to this day of , 2000 



Medtronic Xomed Initials : 
Consultant Initials: 
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August 1,2001 



Centennial & Associates 

a division of Oxford Global Resource, Inc. 

4 Centennial Drive 

Peabody,MA 01960 

Re: Extension of Consulting Agreement 

Dear Mr. Pritzky: 

Centennial & Associates and Medtronic Xomed Surgical Products, Inc. (now 
known as Medtronic Xomed, Inc.) entered into a Consulting Agreement on August 1, 
2000 (the "Agreement"). This Agreement was scheduled to terminate on July 31, 2001, 
however, the parties have agreed to extend the Term of the Agreement until 
December 31, 2001. All capitalized terms used herein shall have the same meaning as in 
the Agreement. 

Attached to this Letter Agreement is Work Order Addendum No. 2 covers the 
Fees and Services to be performed during the extended Term and shall supercede Work 
Order Addendum No. 1. 

Please sign the bottom of this letter and initial the Work Order to acknowledge 
your agreement with the contents of these documents. Please keep one copy of the letter 
and the Work Order for your files. 

Very truly yours, 



Timothy J. Kriewall, Ph.D. 

Vice President, Research & Development 

Accepted and agreed to. 

CENTENNIAL & ASSOCIATES 

a division of Oxford Global Resources, Inc. 



By: 

Name: Joseph Pritzky 
Title: Corporate Counsel 



January 1, 2002 



Centennial & Associates 

a division of Oxford Global Resource, Inc. 

4 Centennial Drive 

Peabody, MA 01960 

Re: Extension of Consulting Agreement 

Dear Mr. Pritzky: 

Centennial & Associates and Medtronic Xomed Surgical Products, Inc. (now 
known as Medtronic Xomed, Inc.) entered into a Consulting Agreement on August 1, 
2000 (the "Agreement"). In a letter dated August 2, 2001 the Agreement was extended 
until December 31, 2001. This letter hereby further extends the Agreement until May 31, 
2002. All capitalized terms used herein shall have the same meaning as in the 
Agreement. 

Please sign the bottom of this letter, keep one copy for your files and return the 
other to me. 

Very truly yours, 



Timothy J. Kriewall, Ph.D. 

Vice President, Research & Development 



Accepted and agreed to. 

CENTENNIAL & ASSOCIATES 

a division of Oxford Global Resources, Inc. 



By: 

Name: Joseph Pritzky 
Title: Corporate Counsel 



OXFORD (RUPP) CONSULTING AGREEMENT 
WORK ORDER ADDENDUM NO, 2 



Services: 

Lionel Rupp will perform engineering design work for the Nerve Integrity 
Monitor (NIM) project. His work will include design analysis, building 
prototypes, ordering materials, preparing engineering drawings, specifications and 
reports, maintaining technical records and preparing cost estimates. 



Fees: 



Billing Rate: $75.00 

Per Diem Expense: included in billing rate 



Accepted and agreed this 1st day of August, 2001 



Medtronic Xomed Initials: 



Consultant Initials: 




Medtronic Xomed, Inc . 
6743 Southpoint Dr. N. 
Jacksonville, Florida 32216-0980 



Medtronic 



tel 904.296.9600 



XOMED 



May 13, 2004 



Certified Mail, Return Receipt Requested 
Laurie Cerroni 

Fischbein, Badillo, Wagner, Harding 

909 Third Avenue 

New York, New York 10022 



Re: Estate of Lionel Rupp 
Dear Ms. Cerroni: 

Medtronic Xomed, Inc. employed Lionel Rupp as an engineer in its Jacksonville, 
Florida facility prior to his death. Mr. Rupp is a named inventor on Medtronic Xomed's 
Patent Application No. 60/441,471 entitled "Apparatus and Method for Intraoperative 
Neural Monitoring" that was filed with the U.S. Patent and Trademark Office on January 
22, 2004, without Mr. Rupp's signature. 

I spoke with you on March 12, 2004 regarding this matter and e-mailed to you 
that same day documentation regarding Mr. Rupp's employment and Medtronic Xomed's 
right to the invention. I heard nothing back from you and e-mailed you again on April 14 
and May 11, 2004 with no response. I have therefore, enclosed for Katherine Rupp's 
signature a Declaration for Utility or Design Patent Application and an Assignment. We 
must file these documents in the Patent office by June 14 in order for the patent 
application to be processed. 

I look forward to hearing back from you. Please do not hesitate to contact me at 
(904) 332-2476 should you have any questions. 




Very truly yours. 



Eileen F. Horowitz 
Senior Paralegal 
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DECLARATION FOR UTILITY OR 
DESIGN 
PATENT APPLICATION 
(37 CFR1.63) 



0 Declaration 
Submitted 
with Initial 

L Ring 



□ Declaration 
OR Submitted after Initial 
Firing (surcharge 
(37 CFR 1.16(e)) 
required) 



Attorney Docket Number 


2401.146.US \ 


First Named Inventor 


David C. Hacker 


COMPLETE IF KNOWN 


Application Number 


/ 


Fifing Date 




Group Art Unit 




Examiner Name 


J 



A* a below named Inventor, I hereby declare that 

My residence, post office address, and cfttoensNp are as stated 

I befieve I am the original, first and sole Inventor (W only one name b feted below) or an original, first and Joint inventor (if plural 
names are feted betowl of the subject matter whkftbdaitnedar^ 



Apparatus and Method for Intraoperative Neural Monitoring 



the apedficafion of which 

^ is attached hereto 
OR 

□ was filed on (MM/DOWYYY) 



(Title ef (he Invention) 



Application Number £ 



| as United States Apoficdaan Humber or OT 
] arrf was amended on (MM/OOAYYY) I I (f appficabte). 



amended by any amendment specfficafly referred to above. 

I acknowledge the duty to dfedose information which Is material to patentabifty as defined In 37 CFR 1.56. 



| JS^-^J&$^ 119(?Ho} or 365(b) of any foreign appficafionfe) for patent or inventors 

I ^^kS^LtSV N ^ t 2!^^?P? Bc ^ <fesfanated at least or« ^owiSyoW than the United States of 
ISrS^: S^JS^^I^J >a ^^^J d ^ 1 * x 5? d b ^ v - 5^ c *^ cfcl 9 tt>e Box, any foreign appficaUcm lor patertt or mverttor-s certificate, 
lorof arr/PCTHemattonalappGcat^ priorty is claimed. 



I Prior Foreign Application 
1 Humberts) 


Country 


Foreign Filing Date 
(MMAXWYV) 


Priority 
Not Claimed 


Certified Copy 


Attached? 1 
HO 1 








□ 


a 


□ 1 








□ 


□ 


D 1 








□ 


□ 










□ 


o 


□ 



[□Additional foreign awrtcati on mimbere a^ 

I I hereby claim the benefit under 35 U.S.d 1 19(e) of any Unted States provfeionai aoo6cation(s> feted below. 



Application Numberfe) 



60/441 f 471 



Rgng Pate (MM/DDffm) 



01/22/2003 



I | Additional provisional application 
numbers are fisted on a 
supplemental priority data sheet 
PTO/SB/02B attached hereto. 



+ 



B , u ^ [Page 1 of 21 

£m JKL! ement ™? fom l fe estimate ? to ^ 0 4 hours to complete. Tkne will vary depending upon the needs of the 
n^^LSS ^ on toe amoont of time you are required to complete this form slioiild be sert to trie Chief Inforrwtiw 

^^i^u^Z^^^^^^^P 0 ^' DO NOT SEND FEES OR COMPLETED FORMS TO THIS 
ADDRESS. SEND TO: Assistant Commissioner for Patents, Washington, DC 20231 . 
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UnderthePfln^n-ftrtrRoA^^^^^ Patent and Trademark Office; U.S. DEPARTMENT Of COMMERCE 1 

a^OM^ 



1 DECLARATION — Utility or Design Patent Application I 



United . wm _ 

hfon^^^ £25 fc? 0 ' *«• ■ acknowledge the duty to disclose I 



U.S. Parent Application or PCT Parent 
Number 



Parent Filing Date 
(MM/DD/YYYY) 



Parent Patent Number 

(if applicable) 



_| Additional US. or PCT International application numbers are feted on a supplemental priority data sheet PTO/S8fl)2B attached hereto. 
A3 ajw^**^j herein 
andTrademarkOffica connect 

OR 1 
. H Registered 



3= 



and to transact al business in the 

► 



Robert H. Epstein 
Karen M. Gertcen 



practttorieKs) remerregi^ 



Registration 



24,353 
31,161 



Ptace Customer 
Number Bar Code 

UfeeLteoa 



Registration 



Adtittonal registered p 



Oirectaflconespondenoeto: □ Customer Number 

or Bar Code Label 



J OR G3 Correspondence address betowl 



Name 



Robert H. Epstein 



Address 



Epstein & Gerken 



Address, 



1901 Research Blvd., Suite 340 



city 



Rockville 



l State | 



MD 



20850 



^SSEtoSS *** **»«"<» and the ite so made are 


Name of Sole or First Inventor 


| □ A petition has been filed for this unsigned inventor | 


Given Name rtirst and middle pfany]) 


Family Name nr fiiimam* 1 


David C. 


Hacker 1 
-> i 


Inventor's 
Signature 




Date 




Residence: City 


Jacksonville ^ FL 


Country 1 US 




us' 1 


Post Office Address 


818 Old Grove Manor 




Post Office Address 




City 


Jacksonville 


State| FL | 2P 


1 32207 


1 Country 


lus j 


U Additional Inventors are being named on the supplemental Additional Inventors) sheet(s) PTO/SB/02A attached heret J 



+ 
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Please type a phis sign (♦) inside this box 



□ 
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ADDITIONAL INVENTOR(S) 
Supplemental Sheet 



DECLARATION 



Name of Additional Joint Inventor, if any 




□ A petition has been filed for this unsigned Inventor | 


Given Name (first arxlrrtddte [if anyD 


FamBy Name a Surname | 


Stanley A. _ 


Skinner I 


JSC ^ L C<£ 




Residence: City Wayzata 




Country US 


Citizenship US I 


Mailing Address 183 Whitegate Lane 




Mailing Address 


city Wayzata ] 


fitofn MN 


I ZIP 55391 Country ^ 



Name of Additional Joint Inventor, if any: 



□ A petition has been filed for this unsigned Inventor 



Given Name (first and middle Of anvfl 



Farrify Name or Surname 



Ensor E. 



Transfeldt 





Date /*ltfL% I 


Residence: Otv Edina ( | ^ MN | ^ US 


Citizenship ^ _l 


Mamnq Addn^ 13 Paddock Road 




MaOinq Address I 


o* Ed >na ^MN | ap 55424 




ntivUS 



Name of Additional Joint Inventor, if any: 



□ A petition has been filed for this unsigned Inventor 



Given Name (first and middle Qf any]) 



Famfly Name or Surname 



Peter P. 




Sterrantino 



Inventor's 
$!qn?tMre 



Residence: CWv <Z<<LXS&Ul//US I state /=2. 



Country 



USA 



Date 



03 



Citizenship 



US 



Mafllng Address &RAS<,/A>6>'7e>jO Uj^Y M 



Mailing Address 



cay CJZltA&cHSpyu,? 



ZIP 



5^2Z3 If^nH. USA 



^^I^^J^^^^J'^^^JT^ 6 - Tkne «■ «Pon the oeeds of fte MMdue. case. Any converts 



Please type a plus sign (♦) inside INs box ► (TJ 
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DECLARATION 



Name of Additional Joint Inventor, If any: 



□ A petition has been filed for this unsigned i 



Given Name (first and middle pf anyD 



Family Name or Surname 



Lionel 



Rupp 



Inventor's 

Signature by Katherine Rupp, Legal Representative for Lionel Rudd 


Date 1 


Residence: City Bohemia 


State NY I 


Country ^® 


Citizenship | 


Mailing Address 27 Belver DlWe 




Mailing Address 


oty Bohemia 


I State NY 


Up 11716 | Country ^ 



Name of Additional Joint Inventor, If any: 



□ A petition has been filed for this unsigned inventor 



Given Name (first and middie pfanvD 



FamBy Name or Surname 



Inventor's 
Signature 


Date I 


Residence: City 




I Country 


Citizenship 1 


MaHino Address 




Matfino Address I 


City 




Name of Additional Joint Inventor, if any: j 


□ A petition has been filed for this unsigned inventor 


Given Name (first and middle pfany]) 


Family Name or Surname ' 






Inventor's 
Stanature 


Date 


Residence: City 




I Country 




Citizenship 


Mailing Address 




Mailing Address 


City J[ 





on the airainf h <th«Z Ju^JTZT^jr . r^f '^"^r ro com P' eie - ■ ww vary depending upon the needs of the individual case. Any comment: 
DC 20aTBo NoTsEND mS^n^S?^ ^^T^c^^llS^StiSJ ,nformation Officer, U.S. Patent and Trademark Office, Washington 
uv, zu^ji. uu NOT SEND FEES OR COMPLETED FORMS TO THIS ADDRESS. SEND TO: Assistant Commissioner for Patents. Washington. DC 20231. 



ASSIGNMENT 



stPrr a n^ ERE ^ S ; ^ ? avW C " Hacker - Stanley A. Skinner, Ensor E. Transfeldt Peter P 

h^l!n P i^ I A^ nited States Letters Patent js ^"9 «ed concurrently herewith and 
has been assigned Attorney Docket Number 2401 .146.US. 

busines^at ? j ? i 0 ." 1 ^. 1 " 0 ' a corporation of Delaware, having a place of 

," s "^f 674 t ? Southpoint Dnve, North, Jacksonville, Florida, 32216 is desirous of 

pSSSSS 8 ent ' r K nght ' m& 8nd interest in and to 8aid invention and in and to any Lettere 

Sunts ^ * theref0r ln the United States a "d in any and all foS 

NOW, THEREFORE, in consideration of the sum of Ten Dollars r$lO in hanH 
Rave Sd^^^^ and otner^ 

unto MedSx^iS S 7?' "5 by * ese presents do sel1 ' assi 9 n and ^ansfer 
St«?pc S ? S ^' ,nC ' fu " and excl "sive right to said invention in the United 

anTnterest^ ^J****?^ 8nd in 8,1 forej 9 n oountries and the enL righ t?5e 
UnrteS Ss an LteXS* 8 " ^ Patent *** mav be 9 ranted hereon in the 
to an7 and a fl 22£S Possessions and in any and all foreign countries, and in and 
to any and all divisions, reissues, continuations and extensions thereof. 

United StaS a . nd I? UeSt the Patent and Trademark Office officials in the 

plw ,? d . any and a " fore '9 n countries to issue any and all of said Letters 

.nto^ 

and assigns ^ beha,f ° f Medtronic Xomed « ,nc - rts successors 

ronr fte r^^ HER ' W ? a9ree tnat we ^ communicate to Medtronic Xomed Inc or its 
S^Xl^ t0 US reSpecting sajd inventjon . and tesTfy in any?ega 
S^aSiS.^^- PaperS * 6XeCUte 3,1 divisiona, « continuation, substLion, 
23a^^T^?2?^ eX6CUte a " necessar V assignment papers to cause any 
and genera llv do .vp^ t0 be t0 - Medtronic Xomed ' ,nc - make a " Hghtful oaths 
assign to ^btaS^H^ 9 t0 aid Medtronlc Xomed - lnc -. «8 successors and 



IN TESTIMONY WHEREOF, we have hereunto set our hand. 



Date David C. Hacker 




Katherine Rupp 

Legal Representative for Lionel Rupp (deceased) 



Accepted on behalf of Medtronic Xomed, Inc. by: 



Name: Jaime A. Frias 
Title: Vice President 
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JUL 6 2004 



June 28, 2004 



Eileen Horowitz, Senior Paralegal 
Medtronic Xomed, Inc. 
6743 Southpoint Drive North 
Jacksonville, Florida 32216-0980 

Re: Estate of Lionel Rupp 

Dear Ms. Horowitz: 

In response to your letter, dated May 13, 2004, concerning 
the above-named decedent, before our client can consider executing any 
documents on behalf of the Estate of Lionel Rupp, concerning any 
inventions related to his employment at Medtronic Xomed, Inc., please 
provide our office with the following information: 

1 . Documentation establishing Medtronic Xomed's right 
to Lionel Rupp's invention. 

2. If you are basing your claim on the "Consulting 
Agreement", please provide a signed copy. The copy you provided is 
unsigned. (In any event, Lionel Rupp is not a party to the Agreement.) 

3.. If Medtronic Xomed owns the right to the invention, an 
explanation as to why an Assignment of Lionel Rupp's rights to the 
invention is necessary. 



4. A statement as to what consideration the Estate of 
Lionel Rupp is to receive in return for an assignment of the decedent's 
rights. 



FiSfcH^EIN • BADILLO • WAGNER • HARDING 



Eileen Horowitz, Senior Paralegal 
June 28, 2004 
Page 2 of 2 



We also need to consult with patent law counsel, before 
allowing our client to sign any documents relating to this matter. We 
will expect Medtronic Xomed to reimburse the Estate of Lionel 
Rupp for our legal fees for handling this matter. 



Please advise. 



Very 



djf/lc 

Enclosure(s) 

cc: Trevor Arnold, Esq. 

(Via Facsimile #901-344-1483) 

Katherine Rupp 





Medtronic Sofamor Danek 
1800 Pyramid Place 
Memphis, TN 38132 

ARGCUFOIUC www.medtronic.com 

tel 800.876.3133 



Via FedEx 



July 7, 2004 



Mr. Donald Farinacci 

Fischbein, BadUIo, Wagner, Harding 

909 Third Avenue 
New York, NY 10022 

Re: Estate of Lionel Rupp 
Our Ref. PD251.00 



Dear Mr. Farinacci: 



Please allow this to serve as a response to your June 28, 2004 letter to Eileen Horowitz 
As I discussed the other day with your assistant, I am a Patent and Intellectual Property Attorney 
for Medtronic Xomed Inc. ("Xomed"). It is my understanding that Eileen has previously sent a 
Declaration/Power of Attorney and an Assignment to your client Catherine Rupp. Please have 
Ms. Rupp fully execute those documents and return the originals to me for filing with the U S 
Patent and Trademark Office. 



Please find enclosed the signed copy of the Consulting Agreement between Xomed and 
Centennial Associates, a division of Oxford Global Resources, Inc. ("Oxford") including Work 
Order Addendum No. 1 specifically relating to Lionel Rupp's consulting work for Xomed 
Paragraph 6 of the agreement clearly states that any and all intellectual property developed by 
Oxford and Lionel Rupp with be the property of Xomed and that Oxford and Mr. Rupp will 
assist Xomed m the filing and prosecuting of any patent applications and will execute and deliver 
any Power of Attorney, Declaration and/or Assignment without further compensation. In 
addition, please find enclosed a signed copy of the Contractor Agreement between Lionel Rupp 
and Oxford. As you will see from paragraph 12, Lionel Rupp agreed that any intellectual 
property resulting from his services with Xomed are the property of Xomed. In addition to the 
above contractual duty to assign the subject inventions to Xomed, Xomed has a common law 
property right to the subject invention, as it is a work made-for-hire. As such, Lionel Rupp or the 
representatives of his estate has a contractual and common law duty to folly execute the 
Declaration/Power of Attorney and Assignment without further compensation. 

The reason Xomed needs these two documents folly executed is for two basic reasons 
rhe Declaration/Power of Attorney gives myself and the other patent attorneys listed on the 
document the right to prosecute this application with the U.S. Patent Trademark Office and 



When Life Depends on Medical Technology 



Mr. Donald Farinacci 
Page 2 
My 7, 2004 



amend the claims as necessary. The folly executed assignment is filed with the U.S. Patent and 
Trademark Office in order to put third parties on notice as to ownership. 

It is my belief that the contracts are clear and unambiguous and that this is simply a 
matter of contract law. As such, we see no need for Lionel Rupp's Estate to accrue any 
unnecessary fees associated consultation with another patent attorney. However, if you feel that 
this is necessary Lionel Rupp or his estate has the contractual duty to undertake this expense. 
Please be aware that the delay in receiving these folly executed documents has already cost 
Xomed over one thousand dollars in extension fees with the United States Patent and Trademark 
Office and the longer the delay the more this amount will increase. As such, once you have had 
a chance to folly consider this matter, please send me the folly executed documents or contact 
me with your questions or concerns at your earliest opportunity. 




Trevor D. Arnold 
Sr. Patent Counsel 



TDAxjm 

cc: Jim Frias 

Noreen Johnson 



J:\LegalDockets\PD251\PD251.00\Donald Farinacci 07-07-O4.doc 
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Donald J. Farinacci 
Partner 
(631) 694-7010 
dfarinacci@ibwhlaw.com 



July 27, 2004 



Trevor D. Arnold, Esq. 
Senior Patent Counsel 
Medtronic Sofamor Danek 
1800 Pyramid Place 
Memphis, TN 38132 



On behalf of our client, the Estate of Lionel Rupp, we neither 



agree nor disagree with the assertion in your letter of July 7, 2004, that 
Medtronic Xomed has certain intellectual property rights to a particular 
invention. We have not been provided with sufficient documentation to 
reach a conclusion one way or the other. 



What is clear to us, however, is that neither Lionel Rupp nor 



his estate was or is under any affirmative legal obligation to Medtronic 
Xomed to execute and deliver an assignment or any other documents. 
You are correct that this is a matter of contract law, but that is precisely 
the point. There was no privity of contract between Lionel Rupp and 
your client. Your client's consulting agreement was with Centennial 
Associates, a division of Oxford Global Resources, Inc. 



Whatever duties Centennial Associates or Oxford may or may 



not owe your client, they have nothing to dp with Lionel Rupp. The 
"Work Order Addendum No. 1" contains no agreement by Lionel Rupp 
concerning intellectual property. It doesn't even mention it. It appears 



Re: Estate of Lionel Rupp 

Your Reference: PD251.00 



Dear Mr. Arnold: 
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to simply be a short statement of his job description and compensation 
rate. There is also no language in said Work Order from which it could 
reasonably be inferred that Lionel Rupp adopted the Medtronic- 
Centennial Consulting Agreement. In fact, no proof has been presented 
that he even knew of its existence or its contents. Surely, an agreement 
between corporations does not bind employees who are not even parties 
to the agreement. 

In point of fact, Lionel Rupp's contract appears to have been 
solely with his employer, Oxford Global Resources, Inc. Interestingly, the 
purported contract between Rupp and Oxford states that "the employee 
shall remain an employee of Oxford at all times and shall not be 
considered an employee of the client" (who, incidentally, is unnamed and 
unidentified). 

While respondeat superior may apply and Oxford could have 
vicarious liability for the actions of its employees, surely the employee 
cannot be held liable for the acts or omissions of his employer. 

We believe your exclusive recourse, if any recourse exists, 
would be against Oxford Global Resources, Inc. or its Centennial 
Associates division. 

Any further demands upon our client will be deemed 

frivolous. 



djf/lc 

cc: Catherine Rupp 




This Page is Inserted by IFW Indexing and Scanning 
Operations and is not part of the Official Record 

BEST AVAILABLE IMAGES 

Defective images within this document are accurate representations of the original 
documents submitted by the applicant. 

Defects in the images include but are not limited to the items checked: 

□ BLACK BORDERS 

□ IMAGE CUT OFF AT TOP, BOTTOM OR SIDES 

□ FADED TEXT OR DRAWING 

□ BLURRED OR ILLEGIBLE TEXT OR DRAWING 

□ SKEWED/SLANTED IMAGES 

□ COLOR OR BLACK AND WHITE PHOTOGRAPHS 

□ GRAY SCALE DOCUMENTS 

□ LINES OR MARKS ON ORIGINAL DOCUMENT 

<^ REFERENCE(S) OR EXHIBIT(S) SUBMITTED ARE POOR QUALITY 

□ OTHER: _____ 

IMAGES ARE BEST AVAILABLE COPY. 
As rescanning these documents will not correct the image 
problems checked, please do not report these problems to 
the IFW Image Problem Mailbox. 



